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Fatsah OUGUERGOUZ, Duncan

TAMBALA, Sylvain ORE, Ben

ACHOUR, Solomy B. BOSSA and Angelo V. MATUSSE, Judges;

Deputy Registrar.

In accordance with Article 22 of the Protocol to the African Ch

Peoples’ Rights on the Establishment of an African Court on Hum?

(hereinafter referred to as the “Prc¢

and a national of Tanzania, did nda
In the matter of:

Wilfred Onyango Nganyi & 9 Othe

represented by:

W

the Pan-African Lawyers’ Union (
represented by:

Mr. Donald Deya - Counsel

United Republic of Tanzania,

represented by:

i. Ambassador Irene Kasyanju
Head of Legal Division
Ministry of Foreign Affairs

ii. Ms. Sarah D. Mwaipopo

Acting Deputy Attorney Ge

tocol”) and Rule 8 (2) of the Rule
referred to as the “Rules”), Judge Augustino S. L. RAMADHANI,}:F
ot hear the Application. |

rs

PALU),

and International Cooperation

sneral,

Director of Constitutional Affairs and Human Rights

Attorney General's Chaml:

hers

KIOKO, Rafaa BEN
and Nouhou DIALLO,

rter on Human and
n and Peoples’ Rights
s of Court (hereinafter
President of the Court
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ii. Mr. Edwin Kakolaki

State Attorney In charge (ESA)
Office of the Attorney General

Ms. Nkasori Sarakikya

Assistant Director- Human

Attorney General's Chamb

Mr. Mark Mulwambo
Principal State Attorney

Attorney General's Chamb

vi.  Mr. Ally Ubwa

Second Secretary-Legal Officer

Ministry of Foreign Affairs

After deliberations,

delivers the following unanimous

L. The Parties

The Application was filed on
Mburu, Jimmy Maina Njort
Boniface Mwangi Mburu, D
Kungu Kariuki and Simor]
“Applicants”), all citizens of

Tanzania (hereinafter referre

Rights

rs

=
N

ers

and International Cooperation

judgment:

23 July 2013, by Wilired Onyangc
hge, Patrick Muthee Muriithii, S
avid Ngugi Mburu, Michael Mda

the Republic of Kenya, against t
=d to as the “Respondent”).

Ndugu Kiambuthi (hereinafter

Lo

D Nganyi, Peter Gikura
imon Githinji Kariuki,
nya Wathigo, Gabriel
referred to as the
he United Republic of

<

Jely ©
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L. Subject matter of

the Application

The Applicants allege that they were in Mozambique| exploring business

opportunities when, on 16 December 2005, they were, withQut lawful resort to legal

measures of extradition, ki
collaboration with the Keny
made by a lady by name Ma
of the Kenyan military forces
thereafter they were put or

Tanzania.

1 a military airplane referred to

inapped and arrested by the Mozambican police, in
an and Tanzanian Police Forces, after a false report
imouna Salimo, for being linked }tc) dangerous elements
and Kenya administration Policé They also allege that

as Buffalo bound for

According to the Applicants, prior to their being broqght to Tanzania, the

Mozambican Police arraign

d them before an investigating judge who acquitted

them of any wrong-doing and ordered their release. They ad}d that in defiance of the

court order, Mozambican police kept them in custody untili?chey were forcibly and

unlawfully transferred to Tanzania on 16 January 2006.

The Applicants explain that jn the morning of 14 January 2d06, while still under the

custody of the Mozambican authorities, they were hanch1’fed and bundled into

police vans, driven to Maputo city airport, where they met a
Tanzanian Police Officers, including a Tanzanian Officer wh
know as SSP Kigondo, the Regional Criminal Officer, Ki‘ilj

group of Kenyan and
om they later came to
manjaro Region. This

Police Officer they say who was holding their possessions, including boarding

passes for a commercial f|

plastic bag full of handcuffs.

According to them, they refused to board the commercié
luggage had been checked:in, and following their refusal to

ight scheduled for Dar-es-Salaam and a transparent

flight, although their
board the commercial

flight, they were bundled into the vans and returned to the Qtlice station for lockup,

until the morning of 16 January 2006, when they were again forcefully driven to a
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Mozambique military airbas

e and forcefully bundled into a

Mozambique military

aircraft, the “Buffalo”, in the presence of Kenyan and Tanzariizan Police Officers.

They allege that the aircraft
in Dar-es-Saalam, and upon
bundled into waiting vehicles
still handcuffed with hands b
they were again bundled in
behind their backs and drive

at the Kilimanjaro Internationa

submitted to severe beating
electric shocks from a spec
Nyanda, and refused access
times to meet them.

The Applicants further claim
criminal offences, which ftri
riddled with multiple violation

According to them, two of the
is, Criminal Case 647 of 200
entered a nolle prosequi in rj
10 of 2006 in accordance

Procedure Act of the Respor

They submit that three (3)
withdrawn for lack of eviden
to commit an offence, contra
contrary to Section 287A of

their arrival in Dar—es-SaIaam,,it
5 and driven to three different Iob
ehind their backs. They add that
to heavily guarded vehicles, ha
n under tight heavily armed polic
| Airport Police Station, where th
s with heavy sticks and metal rc
jal torture police squad, led by: ¢
to communication with their Iaw§1

that they were eventually charged
bls have been unduly and inar
s of various rights. ‘

> charges were later withdrawn by
6 and Criminal Case 881 of 2006
espect of the dropped murder ch
with the provisions of Section 9
ndent State. ]

of them were released after the
ce, five (5) were subsequently cb
ry to Section 384 of the Penal Cod
the Penal Code, and sentenced

anded at Mwalimu Julius Nyerefe International Airport

ney were blindfolded,
ations and locked up,
on 19 January 2006,
ndcuffed with hands
e presence to Moshi,
oy allege having been
ds, torture by use of
one Inspector Duwan

ors who came several

for a range of serious
dinately delayed and

the Respondent, that
, and the Respondent
arge in Criminal Case
1 (1) of the Criminal

> murder charge was
nvicted for conspiracy
e, and armed robbery,
to 30 years in prison,
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10.

1.

12.

13.

and are currently serving the
while two (2) died in detentig

The three (3) who were rele

and Michael Mbaya, while

Wilfred Onyango Nganyi, Jimmy Maina Njoroge, Patrick My
Kungu Kariuki, and Simon Ndugu Kiambuthi, and the two (2
were: Peter Gikura Mburu and Simon Githinji Kariuki.

lil. Proceedings befor]e the national courts of Tanz@h'

The Applicants allege that

Moshi Resident/District Court and charged with a count of mlg%r

of armed robbery, after bein
Limited, Moshi Branch on 2

Kimaro Mfuria at Moshi, on 26 July 2005.

They bring the Application b

(conspiracy to commit an offence, contrary to Section 384 o
armed robbery, contrary to Section 287A of the Penal C

Magistrate Court Moshi and
Tanzania.

Before these cases could be heard, the Applicants filed MISG

of 2006 at the High Court of
and prohibition in order to cf
from Mozambique. In their A

“

a. an order to stay

r sentence at Ukonga Central Pris
n in the course of the trial.

ased are: Boniface Mwangi Mbur

the five (5) who were convicted

on 24 January 2006, they were
g accused of robbing the Natioﬁ
1 May 2004 and the murder of:

efore this Court on the basis of Cr

Criminal Case 10 of 2006 (murde

Tanzania to request for leave to
nallenge their alleged forceful kidr
\pplication they sought:

A

/ criminal proceedings against the

on at Dar-es-Salaam,

u, David Ngugi Mburu

and sentenced are:
thee Muriithii, Gabriil
) who died in custody

arraigned before the
der and three charges
al Bank of Commerce
one Benedict Laurent

iminal Case 2 of 2006
f the Penal Code and
ode) at the Resident
r) at the High Court of

Criminal Application 7
file orders of certiorari

1apping and abduction

lm;




b. an order of certiorari to quash their committal to trial on the

preliminary inquiry on the charge of murder;

c. an order of certiorari to quash their arrest and the original four
criminal chargesias based on illegal and unlawful actions by
the police and immigration services. :

d. an order prohibiting the Resident Magistrate, Moshi, from

hearing or determining the criminal case against ?ﬁf;hem;

e. an order for theirimmediate release and for restorgétion of their
property which included passports, unused air ticli(éts, Kenyan
identity cards, international vaccination certiﬁcates,};ﬁATM cards,
frequent flier cards, US$29,047, KSh28,000, four mbbile phones,
three gold rings, wrist watches and shoes; and

f. costs”.

On 1 June 20086, the High Court of Tanzania granted the App icants leave to apply
for orders of certiorari and prohibition, but declined to order stey of proceedings.

. After the grant by the High Court, the Applicants filed Criminal Application 16 of
2006, to request for prerogative orders of certiorari and prohibition as follows:

“a. An order to stay proceedings in Moshi District Comgjlrt, Criminal
Cases 647 of 2005, and 2 of 2006 and commiittal ;})fzroceedings
in Preliminary Inquiry No. 26 of 2006 which are pemt ing before
the Resident Magistrate, Moshi, who was cited as the fourth
Respondent; f




An order of ¢
th

committing the A

respondent,
\pplicants for trial before the High
An order of certic
the first and secq

of Police and the Director of Immigration sewice$

ertiorari to quash an order ©

f the third

at is, the Resident Magisﬁéate Moshi,

Court;

rari to quash the illegal and unlawﬂul actions of

nd respondents, that is, the Inspéctor General

and all the

criminal charges
criminal cases, W

- unlawful actions

An order of pi

respondents from hearing, or in any other way, dé1

or any of the afo

An order for thg
custody and for
tickets (Maputo;
certificates of v
US $29,047, KS

rings, wrist watc

Any other order

16. At the same time, the Res
against the High Court decis

and prosecution's in the aforemjé
vhich are grounded on the patent]
of the said first and second respon

'ohibition, to prohibit the third

=~

i

immediate release of the Ap‘p
the restoration of their passporﬁé
Nairobi), Kenya identlty cards, i
accination, ATM cards, frequerf’jc
5h 28,000, four mobile phones,gfi
hes and shoes; and }

the Court may deem fit and justi?c

pondent State filed Criminal App

granted leave to the Appl

Proceedings in Criminal Application No. 16 of 2006 were thé
the results of the Respondent State’s appeal. 1

ion in Misc. Criminal Application |
icants to file for orders of ceh‘

resaid criminal cases and or char

ntioned four
y illegal and
dents;

and fourth
ermining all

ges;

icants from
unused air
nternational
flyer cards,

hree golden

o0 grant”.

eal No. 276 of 2006,
No. 007 of 2006, which
jorari and prohibition.

refore stayed pending




17.

18.

19.

20.

21.

On 20 November 2007, the
Appeal No. 276 of 2006. Thi
to proceed.

On 26 September 2008, the
No. 16 of 2006. On 26 Nover,
High Court to the Court of A
February 2011, the appeal v

Court of Appeal struck out the R

espondent’s Criminal

s decision enabled Criminal Ainication No. 16 of 2006

High Court dismissed in its totaléitv Criminal Application

mber 2008, the Applicants appeajﬁl|

had not obtained leave to

\ppeal in Criminal Appeal No. 3@;

ed this decision of the

of 2008, and on 14

jas struck out for being incompét nt as the Appellants
Tpeal. They then filed a fresh éppeal to the Court of

Appeal in Criminal Appeal No. 27 of 201 1; the Court of Appé‘lﬂl allowed the Appeal
on 19 March 2013, on the basis that the trial High Court judge
case on the merits without jruling on the preliminary point§

Respondent. The case was therefore remitted back to the ng

on the preliminary points of |

The Applicants aver that th

arguing that they have exha
there has been an inordina

brought to trial; and (b) On th

to the Court of Appeal”.

awW.

usted local remedies as: “(a) On
te delay of seven years before
e violation of their rights, their ap

L

The Applicants also point out that their Applications have prb

the Court of Appeal twice, b
that within the judicial syste
remedies. Furthermore, they

“ought to have treated the

ereafter, they filed an Applicaﬁfc

erred in deciding the
of law raised by the
h Court for a decision

n before this Court,v
the criminal charges,
their case has been

plication has gone up

ceeded all the way to

oth times without success. To that extent, they argue

substantive justice in the matter without undue regard to te}¢

especially of the procedural law”.

In conclusion, the Applicants

repeated applications with thec

m of the Respondent, they hafﬁe exhausted all local
/ allege that the Court of Appe}ial of the Respondent

bjective of obtaining

hnicalities of the law,

maintain that they only broughﬁ éthe Application to this

Court after they realised that the Respondent was taking t}bo long to initiate the

proceedings directed by the

9

Court of Appeal in Case 79 of 2@4 1.

o ¢




22.

23.

24.

25.

26.

The case file before this Cou
Court on 23 July 2013, Crim

rt reveals that, at the time the Applicants seized this
nal Case 2 of 2006, Criminal Case 10 of 2006 and

Criminal Application 16 of 2006 were still pending before the espondent’s Courts.

This Court’'s attention was a
Respondent conducted a simi
Court (the Resident Magistre
completely different set of s
sentenced to 30 years imprisc¢
sentenced to 3 years imprisorn
the Respondent did not respg

Iso drawn to the fact that in [
te Court at Moshi), by the sar;ﬁ
onment with 12 strokes of the caf

ond to it. The Applicants also dld

Jecember 2006, the

ar trial on the same facts, same offences, by the same

prosecution, on a

uspects, Some of the suspeCjtis in this case were

e, while others were

iment. When this matter was raiéed by the Applicants,

not show this Court

the relationship between the two cases, save for drawing thos}fe similarities.

IV. Alleged violations

In their Application, the Appli
. “That, our rights of prope

0

That our rights of freedo|
That our rights of work W

a o o

That our rights to be trie

by the Respondent State”.

V. Procedure before t

The Application was filed at the Court on 23 July 2013.

On 30 July 2013, the Registry sought clarification from the A
they had been in touch with their counsel and had remitted thé

the High Court for a ruling on the preliminary points of law as

of Appeal in its judgment of 1

cants allege the following: |
>rties were violated by the Resp§

vere violated by the Respondent:éi

d within a reasonable time by thé

LY

he Court

9 March 2013.

10

ndent State;

m were violated by the Respondent State;

State; and
Courts were violated

pplicants on whether
ir Application back to
directed by the Court

)i \ «



27.

28.

29.

30.

31.

32.

33.

In a letter dated 12 August 2013, the Applicants informed the
months since the Court of Appeal’s directive of 19 March 2013

from their counsel, Mr. Loomu

On 27 August 2013, the Regis

their counsel was appointed by the Respondent, and whether

Ojare, from Arusha.

Court that, for four
they had not heard

try sought clarification from the ﬁ\fpplicants on whether

they had instructed

counsel to set their matter down for hearing by the High Co@irt as directed by the

Court of Appeal or whether they themselves had requested ;tre High Court to re-

hear their case in accordance

On 26 September 2013, the /
hired by their relatives. They further stated that in an effort to MU
the High Court, they wrote and attempted to communicate wnth {
so they wrote a letter to the High Court on 16 August 2013r

date for the hearing of their m
has not been responded to.

On 12 December 2013, in con
served the Application on the
addresses of its representativ
60 days, from the date of
Chairperson of the African Ur
Council of the African Union
the Application, in conformity

The Respondent filed its Res

On 31 March 2014, the Appli

On 8 April 2014, the Regis
transmitted the Application tg

atter as ordered by the Court of /

formity with Rule 35 (2) (a) of the
Respondent and invited it to ind

receipt of the nofification. On;
lion Commission and through thjé
and all States Parties to the Prot
with Rule 35 (3) of the Rules. -

ponse to the Application on 26 Fe
cants replied to the Respondent?é

try, in conformity with Rule 35‘
) the Republic of Kenya, being th

11

with the order of the Court of A@{peal.

Applicants informed the Court that their counsel was

h the matter before
heir counsel in vain,
equesting it to set a
\ppeal but that letter

Rules, the Registrar
cate the names and

es within 30 days and respond tq‘gﬂhe Application within

the same date, the
latter, the Executive
bcol, were notified of
bruary 2014.

Response.

2) (b) of the Rules,
e State Party whose

N

bt



34.

35.

36.

37.

38.

39.

40.

citizens are the Applicants, drawing its attention to the fact t}hat it was entitled to

intervene in the proceedings, if it so wished.

On 9 April 2014, the Registry, pursuant to Rule 31 of the I%ules, requested the

Applicants to inform the Courtjwhether they were still facing cﬁéllenges with respect

to legal representation, and if so, advised them to contact the Pan African Lawyers’

Union (PALU) on the possibility of the latter providing them Ieg.al assistance.

On 2 June 2014, the Registry enquired from PALU whettﬁfer it could consider

providing legal aid to the Applicants, and by letter dated 11 ugust 2014, PALU

expressed its willingness to represent the Applicants in the ;r;r‘matter. On the same

date, the Registry informed the Respondent that the Applicants would be
represented before the Court by PALU. "

By letter of 4 November 2014, the Parties were informed thaift the Application was

set down for public hearings on 12 and 13 March 2015.

On 19 December 2014, the Respondent requested the Court to adjourn the hearings

of the Application to June 2015, citing reasons of “limited irinanpower and other

matters of equal national impo

rtance’”.

On 19 January 2015, the |Registry forwarded the Respféndent’s request for

adjournment to the Applicants, and the latter responded 01 22 January 2015,

indicating that they had no objection to the adjournment.

On 9 February 2015, the Court notified both Parties that it hadé?djourned the hearing
to its 37th ordinary session and that the hearing would be on pf'eliminary objections,

admissibility and merits of the

On 13 May 2015, the Applicak

case.

it

ts requested the Court to facilititfa te their attendance at

the hearing, and sought an Order from the Court to direct the Raspondent to transfer

them from Ukonga Prison (Dar-es-Salaam) to Karanga Prisoﬁ (Moshi). %Q

12
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41.

42.

43.

44,

45.

On 18 May 2015, the Court, after having examined the Applicétfnts’ reqUeSt, decided

that given the circumstances

of the case, their presence was not necessary.

On 20 May 2015, both Parties submitted bundles of documenitfs which included trial

proceedings from the trial ca

urts and lists of authorities for%,‘2

consideration, whilst

seeking the Court's leave to submit additional evidencegénﬂer the closure of

proceedings, under Rule 50.
On 21 May 2015, public heari
which the Parties made oral
Court.
VL
(i)

In their Application of 23 July

Prayers of the Parties

Applicants’ prayers

2013, the Applicants “pray(ed) to

ng took place at the seat of the Ocurt in Arusha, during

submissions and responded to§ questions put by the

the African Court on

Human and Peoples’ Rights to regain these rights whichfyvere violated by the

Respondent State”. They als

(a) Restoration of their righ
made in this Application;
(b) An Order for reparation
made in the Application.

In their reply of 31 March 20
the Applicants emphasized tt
in dealing with the matters th
Criminal case No. 2 of 2006 ¢

even though they have made a number of Applications to sté{)
them, none of these Applicafions was granted, it is thereforé

o prayed for:

and |
to remedy the violations with re“Q
14, to the Respondent's Respob

ey are facing within the national
and Criminal Application No. 16 of

13

s which were violated with regé

rd to the allegations

ard to the allegations

se to the Application,

nat their main complaint is the déiay by the Respondent

justice system, being
2006. They state that
/ proceedings against
not an excuse for the

@

.
J NagPup s



Respondent to delay their trial on the basis of Applications the;")/ made, because no
stay was ever granted in their Applications. : |

46. At the public hearing of 21 May 2015, the Applicants prayed the Court for:

“1. a declaration that the Respondent State has vic:;i)’flated their
rights to be tried within a reasonable time as is required by Article
7 of the Charter and |indeed by Section 192 of the Rfespondent

State’s Criminal Procedure Act.

2. a declaration that the Respondent State has vibflated their
rights to be afforded Iégal aid and representation fqr the entire

duration of the trial.

3. an order of this Court that the pending Case be concluded
within a reasonable time as the Court may determine.f

4. a further order that the Court Orders that the Resp(l)fr dent State
provides legal aid and representation to the Applicé\nts for the

remainder of the Appeal within the National Courts.

5. reparation, should follow a decision of this Court;fpursuant to

the present proceedings if it goes in their favour.

6. any other declaration and/or orders that this hOﬂOJlEJLrable Court

may deem fit in the circumstances”.

(ii) Respondent’s prayers

14




47. Inits Response to the Application, the Respondent raised prellmlnary objections with
regard to the jurisdiction of the Court and on the admlssmlhty; of the Application. It
also submitted on the merits of the Application.

48. In its Response, the Respondent prayed the Court to grant the* following orders with
respect to the admissibility of the Application: | |

“i. That the Application has not evoked the jurisdic’@:ﬁ‘t on of the

honourable Court.

ii. That the Applicants have no locus standi to file the| EAppIication
before the Court and hence should be denied access dto the Court
as per Articles 34(6) and 5(3) of the Protocol.

iii. That the Application has not met the admissibility réquirements
stipulated under Rule 50(2) (5) and (6) of the Rules nor Article 56
and Article 6(2) of the Protocol. ‘:
iv. That the Application has not met the mandatory procedural
requirement stipulated in Rule 34(1) of the Rules of C:)urt.

v. That the Application be dismissed in accordance to Rule 38 of
the Rules of Court. |

vi. That the cost of this Application be borne by the A}pplicants”.

49. With respect to the merits of the Application, the Respondeﬁt prayed the Court to

grant the following orders:

“i. That the Tanzanian Police did not forcefully kidnaﬁ)i and abduct
the Applicants in collusion with Mozambican and Kenyan Police

Officers. | &(é
; Lo Y
T T -




ii. That the Resppndent complied with the ‘?mandatory
requirements of section 13(1)(a)(b)(c) of the CPA [Qap 20 RE
2002]. }

!
iii. That the Government of the United Republic of Tanzania has
not violated the Applicants’ right to own property. )

iv. That the Government of the United Republic of Téhzania has
not violated the Applicants’ right to freedom.

v. That the Government of the United Republic of Tahzania has
not violated the Applicants’ right to work. E

vi. That the Government of the United Republic of Tanzania has
not violated the Applicants’ right to be tried within a};;Zraasonable

time. i
!

vii. That the Applicants not be awarded any repajrfations with

regard to claims and|allegations made in this Applicejt:i n against

-

the United Republic of Tanzania.

viii. That the cost of this Application be borne by the /}ioplicants”].

50. At the public hearing, the Respondent made the following préyers:

“1. a declaration that the Respondent State has nOJt caused an
inordinate delay in the matters facing the Applicant§3§j in Criminal
Case No 2/2006 and 16/2; |

o

2. an order of not awarding reparations;

3. the applicationy be dismissed”.

16




51.

52.

53.

54.

Pursuant to Rule 39 (1) of the

t
e
i

Rules, the Court will deal with the= questions of its

jurisdiction and admissibility of the Application; if the case ar|SJes the Court will

then examine the merits of the matter. i

VIL.

i. Jurisdiction ratione materiae

According to the Respondent,
(1) of the Protocol and Rules

Jurisdiction of the Court

t
o

the jurisdiction of the Court, as elaborated in Article 3
26 and 40 (2) of the Rules, has not been invoked by

the Applicants. The Responde!nt avers that the Applicanis havesmerely cited ongoing

cases against them within the

even mention the Protocol, the African Charter on Human;fe

(hereinafter referred to as t
instruments ratified by the
Constitutive Act of the African

The Respondent further staLes that the allegations in the

allegations against Kenya an
have not made the declarati

Applications, pursuant to Artic

adds that the Applicants hav

Respondent, neither have theiyf/
Union. |

i
i
|

national judicial system and ha\,f;e

made no attempt to
nd Peoples’ Rights

he “Charter”), or any other réievant human rights

complied with the

Application include

Mozambique, States Parties tc» the Protocol which
on accepting the jurisdiction of;gthe Court to receive
les 5 (3) and 34 (6) of the Protocol. The Respondent
e alleged that there was a coﬁspiracy between the

Police Forces in Kenya, Mozambique and Tanzania in kidné:pping and abducting

them, and although two of the

are inadvertently involved due to the nature of the allegationfs}

have been raised.

The Respondent concludes by
to the Court and the Applicatic
the jurisdiction of the Court”.

se States have not been joined |n

y praying that “the Applicants sho¢
on should be duly dismissed for h<

17

the Application, they

of conspiracy which

uld be denied access

aving failed to invoke

oo
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95.

96.

57.

98.

In their Reply to the Responc
Court, the Applicants maintain

adding that they have “compli

3 (1), Rule 26 and Rule 40 (2)".

123

The Applicants submit further that their allegations against%

il

lent’s preliminary objection on ti"e jurisdiction of the

i,
!
H
|

i
i
!

ed that the jurisdiction of this Cojli'th has been invoked,

d with the Rules and Protocol bf the Court in Article

!
§tates Parties which

have not made the declaration accepting the jurisdiction ofjjthe Court to receive

Applications as per Articles 5(8) and 34(6) of the Protocol wereé wrongly cited, noting

that in their application to the

to be in the Respondent State”, and “never intended to involv”fe
|

in this application, as our application is of inordinate delay in

Court, they “just gave a brief hijs;tory of how we came

any member states
the matters that are

facing us in Criminal Case No. 2 of 2006 and Criminal Applidétion No. 16 of 2006.

This delay having been caused by the Respondent state (Tanf;fania) which is one of

the states which have made a Declaration accepting the compkiatence of the Court to

receive cases as per Article 5(3) and 34(6) of the Protocol”.

j
i

The Court overrules the Respondent’s objection that its juri;e,f(iiction has not been

invoked simply because the Applicants have only cited ongoirf\,@g cases against them

within the national judicial system and have not mentioned the !Protocol, the Charter,

or any other relevant human rights instruments ratified by gtfhe Respondent. The

Court has held in previous cases involving the same Respondé nt, that is, Application

003/2012, Peter Chacha v Un

ited Republic of Tanzania delive

red on 28 March 2014

and Application 001/2013, David Frank Omary v. United jl%?epublic of Tanzania

delivered on 28 March 2014,
are protected by the Charter

State concerned, the Court will have jurisdiction over the matj?t;er.

that as long as the rights alleged:

or any other human rights inst

f have been violated
rument ratified by the

In the instant case, the Applicants allege violations of a mﬁumber of rights (see

paragraph 24 above). It is not necessary that specific provis{ifc»ns of the Charter be

mentioned in the Application; it suffices that the rights a
guaranteed by the Charter orjany other instrument to which the

18
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1

39. This position is similar to the jone held by the African Commission on Human and

Peoples’ Rights (hereinafter referred as the “Commission”) in a Communication filed

against the same Respondent. In Communication 333/06 - Scfaluthem Africa Human
1 held that:

Rights NGO Network and Others v Tanzania,” the Commissiojﬁ

t
i

|

‘one of its primary considerations under Article 56 (2)% s whether

there has been prima facie violation of human rights fjgffuaranteed
by the African Charter. ... The Commission is only corﬂ%cemed with
whether there is preliminary proof that a violatiob: occurred.
Therefore, in principle, it is not mandatory for the Cor%pplainant fo
mention specific provisions of the African Charter thajtg have been

violated.”
|
)

The Court therefore, holds that it has jurisdiction ratione materiae to deal with the

60.
Application. }

ii. Jurisdiction ratione personae

The Court will now examine the Respondent’s objection tHat it lacks jurisdiction
because the Application contains “allegations against Ker{ya and Mozambique,
States Parties which have not made the declaration acceptijrf\g the competence of
per Articles 5(3) and 34(6) of the Protocol”.

61.

the Court to receive cases as

The Court notes that in thei
made it clear that they neve

62.

Application, as their Applice
matters that are facing them
of 2006, before the Courts o

by the Respondent, which has made a declaration accepting;
B

1 28th Activity Report, November 2009 =
2 As above, paragraph 51.

r intended to involve any other
tion and contention is about in

f the Respondent, this delay hanI

May 2010.
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63.

64.

65.

66.

Court. This position was reiterated by the Applicants during tf

at the public hearings.

The Court further notes that
Application against a State P

the Applicants are Kenyan nati
arty to the Protocol which on 2

the declaration in terms of Article 34 (6) of the Protocol, accer})

this Court to receive cases f

jurisdiction ratione personae 110 receive the Application.

ii.

The Court's jurisdiction ratior
held in its judgment of 28 Ma

the late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Erh
llboudo & the Burkinabe Movement on Human and Peoples’ R

that the relevant dates rega
entry into force of the Chart

Jurisdiction ratione temporis

ch 2014 in Application 013/2011

er, the Protocol as well as that

ding its ratione temporis jurisdik:

1
1
i
|
i
i
|
|
|

eir oral submissions

i
i
|
!
|
!

onals; they bring the
9 March 2010, made
ting the jurisdiction of

rom individuals. The Court there',fore finds that it has

1e femporis has not been challﬁnged. The Court has

+ the Beneficiaries of
est Zongo and Blaise
ights v. Burkina Faso,
tion are those of the
of the deposit of the

declaration accepting the jurisdiction of the Court to recel\re Applications from

individuals.

In the instant caSe, the Resy
Protocol on 7 February 2006

34(6) of the Protocol on 29 March 2010.

As far as the Court is conc

instant case do not constitute instantaneous but continq
international obligations of the Respondent, and as such gives

orned, the violations alleged by

»ondent ratified the Charter on 1
) and deposited the declaration:

8 February 1984, the
required under Article

the Applicants in the

ous violations of the

the Court jurisdiction

to hear the matter: While the alleged violations occurred blefore the filing of the

special declaration by the R

espondent, i.e. 29 March 2010,

they were continuing

after this date. Indeed, the Applicants are still in detention, aind some of the cases

20
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brought against them are still pending before the Respondejnt’s Courts and they

have not been provided with legal aid to pursue the pending cases.
iv. Jurisdictionratione loci

With respect to jurisdiction ratione loci, which has also not been challenged, the
Court is of the view that since the alleged violation occurred within the territory of the
Respondent, the Court has jurisdiction.

Having established that it has| jurisdiction to examine the Appjljljcation, the Court will
now proceed to consider {the Respondent’s preliminary||objections on the
admissibility of this Applicatio |

—

VIll. Admissibility of the|Application

In its Response to the Application, the Respondent avers that, “in the alternative but without
prejudice to ...” its preliminary objections on the jurisdiction of the Court, it was objecting to

the admissibility of the Application on four (4) grounds, namely:

i.  That the Application is incompatible with the Charter of the
Organization of |African Unity (OAU) or with the present
Charter as per Rile 40(2) of the Rules of the Court,

ii. That the Applicants failed to exhaust local remép ies as per
Rule 40 (5) of the Rules; |

ii. That the Application was not submitted within ajreasonable
time from the time local remedies were exhausted|as per Rule
40 (6) of the Rules; and

iv. That the Applicafion does not comply with Rule;2»4(1) of the
Rules as it is|not signed by the Applicant||or his/her

representatives.
21




70. The Respondent argues in this regard that “

71.

72.

73.

Application to be considered
be met. The Respondent sub

in Rule 40 (2), (5) and (6) hal

i
)
i
|
i
{
!
I
|
il

admissible, all the conditions fowr

. the general maxim is that for an

admissibility should

mits that as the conditions of aqpnssibility prescribed

. .
ve not been met, compounded with non-compliance
t

with Rule 34 (1) of the Rules of Court, this Application before }ﬂhe honourable Court

should be deemed inadmissib?le and dismissed with costs.”

i Objection on con

Although this is not an admiss&ibility requirement in terms of Arfi

and Rule 40 of the Court Rule

npliance with Rule 34 (1) of the

s, the Respondent cited this as 1\0

Rules of Court

cle 56 of the Charter
ne of the grounds to

declare the Application inadmissible. Indeed, according to the Respondent, the

Application does not comply with Rule 34 (1) of the Rules beCause the Application

was not signed by the Applicants or their representatives as | reqwred by the Rule.

The Respondent submits that
of ownership and verification,
not met, renders the Applica

Application is not admissible before the Court. ‘f

In their Reply, the Applicant
Application well because we

Application if it was not signed ...
was made in prison and was and is a necessary step of SIgnmg

sent from prison so as to sh
restrained”.

!
)
s submit that “... the Responde!

not signing an Application rende
stressing that the fact that this bg
tion null and void and incurablﬁ/

believe that the Court would nc
”. They add that “.

The Court finds the Respondent’s objection immaterial and irre
fact that the main Application
referred to in the Application.
Application is duly signed by

the Application depicting the Evidence of inordinate delay of lo

22

rs it invalid for want
sic requirement was

defective, thus the

nt did not study our
t have received our

..the Appllcatlon before the Court

any document being

w that the maker was not forced to do so as he is

levant, in light of the

is supported by the attachmentswhich are signed and
The cover letter from the Central Prison forwarding the
Jhe Officer-in Charge of the Prison.

The attachments to

cal remedies and the

|\

~\( -

Py

o
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Request for Reparation in the Application are all marked with th:e ten (10) Applicants’
thumbprints. Both documents are referred to in the main Ap!plication. The Court
therefore finds the Respondent’s objection on this point to be;ﬁiaaseless and lacking
in merit, and hereby dismisses the same. |

The Court will now turn to the pther objections on the admissibiljity of the Application
raised by the Respondent. |

The Court recalls that Rule 40 of its Rules provides that “Pursjuant to the provisions
of article 56 of the Charter to which article 6(2) of the Protocol refers, applications to
the Court shall comply with the following conditions:

1. disclose the identity of the Applicant notwithstanding the Iatter s request for
anonymity;
. comply with the Constitutive Act of the Union and the Charter;
. not contain any disparaging or insulting language; :
. hot be based exclusively on news disseminated through the mass media;
. be filed after exhausting local remedies, if any, unless it is obwous that this
procedure is unduly prolonged; ,z
. be filed within a reasonable time from the date local remedfes were exhausted
or from the date set by the Court as being the commencem:ent of the time limit
within which it shall be seized with the matter; and i
7. not raise any mater or issues previously settled by the parties in accordance
with the principles of the Charter of the United Nations, the Constitutive Act of
the African Union, the provisions of the Charter or of any le al instrument of the

African Union”.

b ON

(o}

“ {Q——

ii. Compatibility of the Application with the Coh%titutive Act of the

. African Union

According to the Respondent, the Application is not compatible WJ h the Constitutive Act
of the African Union, noting that the Application has been brought merely by making
reference to cases the Applicants are facing before domestic cpurts. The Respondent

states further that throughout] the Application, the Applicants ihave failed to cite any
provision of the African Chartef that has been violated, noting the:ﬂ the Application seeks

23




for the Court to deliberate and isubsequently adjudicate on mattérs/actions carried out
by the Police Forces of Kenya and Mozambique, being States I?arties which have not

recognized the jurisdiction of the Court by depositing the declaration. The Respondent
cites the Court's decisions in Application No. 005/2011, Daniel\Amare and Mulugeta
Amare vs. Republic of Mozambique and Mozambique Airlines add Application 002/011,
Sofiane Abadou vs. People’s Democratic Republic of Algeria, in s;fupport of its argument.

77. The Respondent concludes that, based on the foregoing, the| Application has not
satisfied the admissibility requirement under Rule 40 (2) of the Rules and should

therefore be dismissed.

78. In their Reply to the above objection, the Applicants state as fojlows:

“(we) refute the claims of the Respondent State whicﬁ states that
we want the Court tg deliberate and subsequently adjudicate on
!
matters/actions carfied out by the police of ll(enya and
1
Mozambique. It is our submission that the matter corg)ic:erning the
forceful kidnapping and abduction by the Tanzanian police in

collusion with the Kenyan and Mozambican police,é IiF a matter

which has not been|fully determined as it is still pegri1 ing in the
High Court of Tanzania in Moshi. The matter in Applii:cation 16 of
2006 which is in the High Court concerning tfn:e wrongful
kidnapping and abduction has been dragging in coufrit for the last

8 years and going. This matter has been unduly proljo ged”.

79. The Court notes that the Canstitutive Act of the African Uniﬂn which replaced the
Charter of the OAU provides|that one of the objectives of the /African Union shall be
to promote and protect human and peoples' rights in accordance with the Charter
and other relevant human rights instruments. Therefore, the present Application is
in line with the objectives of the African Union as it requires jﬂhe Court, as an organ
of the African Union, to consider whether or not human and peoples’ rights are being
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80.

81.

82.

protected by the Respondent,
ratified by the Respondent.

Tanzania, delivered on 28 Ma

states facts which revealed a

admissible (paragraphs 114 to 124 of the Judgment).

Having examined the arguments of both Parties and consii

jurisdiction above, the Court
ground.

iii. Exhaustion of lo
The Respondent avers that it

matter before this Court, as
which are yet to be finalised

right to appeal any of the cases against them if they feel aggrije

of the Courts, but the cases
exercise their right to appeal.
additional remedy of instituf

violations of rights, vide the |

Applicants are aggrieved with the Court of Appeal’s decisigr

disposal, the remedy of instil
111 B-Section 66 of the Tanz

With regard to the pending ¢

rch 2014, where it held that, so Io
prima facie violation of rights, th

cal remedies

is premature for the Applicants§1<

they have ongoing cases before
The Respondent adds that th§a

have to come to finality in order
According to the Respondent, the

ing a Constitutional Petition n|e

Basic Rights and Duties Enforcgel

uting a Review of such decisioﬁ

ases before the High Court, the

ania Court of Appeal Rules, 2009.

in line with the African Charter and other instruments
The Court has already ruled op this matter in its
Judgment in Application 003/2012, Peter Joseph Chacha v.

United Republic of
ng as an Application
e Application will be

dering its finding on
hereby rejects the Respondem’s objection on this

b have instituted this
the national courts
Applicants have the
ved by the decisions
for the Applicants to
Applicants have the
garding the alleged
ment Act and, if the
1, they have at their
as provided in Part

Respondent submits

that cases are heard on a firsrt-come-ﬁrst-heard basis, and unfortunately, there is a

backlog of cases pending at

every intention of ensuring that matters before the Courts afr
timely manner as it is cognizant of the fact that justice delayed

wishes no unwarranted delay

s to anyone.
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the national Courts. The Requrdent adds that it has
e dispensed with in a

is justice denied and
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83.

84.

85.

86.

87.

The Respondent submits in ¢

yet to exhaust the available local remedies, adding that as thé

remedies is a fundamental principle prior to filing a matter bka

Application has not passed

requirements of Rule 40 (5) of

Commission’s Communication 333/2006 Sharingo and Other

Communication No 275/2003,

In their Reply to the Responde

Applicants state that “we, the
local remedies as alleged by {
the unduly prolonged period tf;
They add that they “let go of t
Court of Appeal was remitting
counsels advised us against

more light into the application’.

The Court first notes that the

not exhausted local remedies.

i
ot
i
I
i
|
i

1

applicants in the application hajv

|
at has taken us to be in prison fic

. . 3
he chance for review as this was

:|
back the application to the High F
going for a review so that we ca

Applicants themselves have conc

onclusion that from the foregoing

the test of admissibility, as t

nt's argument of failure to exhau#

the Applicants are
exhaustion of local
fore the Court, “the
has not met the

the Rules of Court”. The Responfdent cites the African
s vs. Tanzania and

Article 19 vs Eritrea, to support jits argument.

local remedies, the
e not exhausted the

he Respondent. Our complaint §in the matter is about

»m 2006 up to date”.
the second time the
ourt, so our defence‘
n on the onset shed

eded that they have

This position is stated in their réply to this preliminary

objection, and reiterated during their oral submissions at th|e public hearings, in

which they stressed that their
remedies at their disposal but
2006 when they were incarce

The question for the Court
Applicants for not exhausting

exception as envisaged under Article 56 (5) of the Charter an;d

40 (5) of the Rules of Court.

rather that the matter has been dr

|

rated to date”. |
!

b
|

|

contention “is not about havingf to exhaust local legal

duly prolonged since

is to determine whether the reasons given by the
local remedies fall within the pe)rmissible scope of the

reflected under Rule

Rule 40 (5) which is drawn from Article 56 (5) of the Charter, provides that

applications to the Court shall, inter alia “be filed after exhaQs‘ting local remedies, if

26
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any, unless it is obvious that t
(emphasis added).

88.
themselves acknowledge that
unduly prolonged in their case.

provides a test for the credibil

remedy to be available, but requires it to also be effective and &

89. In Beneficiaries of the late Norl
Zongo and Blaise Illboudo anc
Rights vs. Burkina Faso, (sup
refers to “that which produces
a remedy as such is measures
the complainant”.® This positio
Communication 147/95-149/9¢
available if it can be pursued b
effective if it offers prospects o
is capable of redressing the cc
90. The exception under Rule 4(
prolonged but must have been
exception will not stand if it is
was ‘duly’ prolonged'.

' 91. According to the Black’s

“unjustifiably”. Thus, if there i

3 African Court on Human and Peoples’ R
24, paragraph 68.
4 African Commission on Human and Peop,

147/95-149/96, paragraph 31; African Commission on Human and Peoples’ Righ"ﬁs

Human Rights & Associated Newspapers
116.

There is no dispute as to the availability of local remedies, asi

Law Dictionary, unduly meaﬁ\
5 a justifiable reason for proloné

nis procedure (local remedies) is

remedies are available, but onM
Rule 40 (5) of the Rules, as intef;

rity of any local remedy. It doesi]

K
f

>

)
a

| the Burkinabe Movement forﬁ-il
ra) this Court indeed ruled that

|
the expected result and th‘erefort—:ii

hert Zongo, Abdoulaye Nikiema

n is shared by the African Comnfn'i
5, Dawda Jawara vs. The Gambj

0

Y

y the Applicant without any impe
f success, is found satisfactory b

mplaint”.#

unduly ‘prolonged".

even the Applicants
that they have been

oreted by the Court,
1ot only require the
ufficient.

ias Ablasse, Ernest

uman and Peoples’

an effective remedy

the effectiveness of

1 in terms of its ability to solve th'e problem raised by
ssion, which held in

a, that “a remedy is
liment, it is deemed
/ the complainant or

demonstrated by the Responden

ights, Application 013/2011, Judgment

es’ Rights, Sir Dawda K. Jawara v. The|(

-~
L

of Zimbabwe v. Zimbabwe, Communi
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) (5) requires that the procedure must not only be
done so “unduly”. This presupposes that resort to the

that the procedure

s, “excessively” or

ng a case, it cannot

of 28 March 2014, page

Gambia, Communication

, Zimbabwe Lawyers for

ation 284/03, paragraph



be termed “undue”, for example, where a country is caught in|a civil strife or war,

which may impact on the functioning of the judiciary, or where the delay is partly

caused by the victim, his family or his representatives.

In Communication 293/04, Zimbabwe Lawyers for Human Ribhts and the Institute
for Human Rights and Development in Africa vs, Zimbabwe, thé African Commission
noted that while it has not developed a standard for determ]ining what is “unduly
prolonged”, it can be guided by the circumstances of each cask'e and by the common
law doctrine of a “reasonable man’s test”. Under this test, the C}Iommission sought to
find out, given the nature and circumstances of a particf;ular case, how any

reasonable man would decide.

93.

94.

95.

Considering the circumstances of this Application, the qués

procedure has been unduly p

Taking all the factors into account, the Court answers tHe
paragraph 93 in the affirmatiye. Since the Applicants were a

before the Respondent’'s Cou

date, almost ten years since

failed to bring finality to the m
been occasioned by applicat
cannot stand, as it behoves

matter. Besides, there is no i

the Applications to stay proceedings in the matters.

Furthermore, the Respondent
a Constitutional Petition or

established that these are e

rolonged.

rts in 2006 until they seized this (
proceedings started, the Respja
atter. The Respondent’s argumen

ons made by the Applicants for

ndication that the Respondent’s§ G

's arguments that the Applicantsi S

xtra-ordinary remedies that the

tion is whether the

question posed in
rrested and charged
Court in 2013, and to
ndent's courts have
ts that the delay has
stay of proceedings

the Courts of the Respondent 1o bring finality to the

ourts granted any of

hould have instituted

a Review is unacceptable, be@ause this Court has

Applicants need not

resort to, as it was held by this Court in its Judgment deliv;eled on 20 November
2015, in Application 005 of 2013, Alex Thomas v. United Repuplic of Tanzania (see

Alex Thomas, supra, paragra}ph 64). ® g@/

%\.
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96.

97.

08.

99.

Given the Applicants’ situatio

n, compounded by the delay in

providing them with

Court records and the absence of legal counsel at the later stag}e- of the proceedings,

this Court holds that the Respondent’s objection relating to non-exhaustion of local

remedies is unfounded, and h

iv. Filing of the App
In its Response to the Applica
reasonableness of time has n
available local remedies as pe
Respondent, it cannot be said

ereby dismisses the same.

tion, the Respondent submits th

ication within a reasonable time

at the requirement of

ot been met, as the Applicants hjaLe not exhausted all

r Rule 40 (5) of the Rules. There
that the Application has been filé

ore, according to the
d within a reasonable

time from when local remedies were exhausted, as local remedies are yet to be

exhausted.

The Respondent avers that in
stated above, should the Cou
its contention that the Applica

rt find that local remedies have
tion has not been filed within a:

when the local remedies were exhausted. It avers further that

the alternative and without prejujd

ce to what has been
been exhausted, it is
reasonable time from
although Rule 40 (6)

of the Rules does not prescribe, define or quantify a period of ﬁeasonable time, there

are developments in interpational human rights jurisprl,ul'dence, which have

established a period of six (6
that being in remand prison i
they in fact have been able to

time elapse from the time they felt aggrieved in 2006 and fromj

was delivered in the Court of

they brought the Application before this Court.

The Respondent concludes

on this point that the Application

Appeal, in Criminal Appeal 35f3

) months as reasonable time. T’te Respondent adds

s not a bar for the Applicants tof]access the Court, as
do so, and indeed the AppIicantS‘ have let a reasonable

the time the decision
of 2008, to the time

should be declared

inadmissible because of the unreasonable time that has Iapséd, in accordance with

the provision of Rule 40 (6)

of the Rules. The Respondent

29
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100.

101.

102.

103.

Commission’s Communication 308/2005 Majuru vs. Zimba
argument.

The Applicants for their bart submit that “we continue to content
the claims of the Respondent State that we had not exhaustéac
remedies because in our application we insist on the time ta
adjudicate our matter”. They add that “the application No 006;‘ C
written on 20 June 2013 and sent to the Court on Humanf:
registrar. The time period from when the ruling was made by

sitting at Arusha on 19 March 2013 looking at the time frame, |t

bwe to support its

] strongly and refute
] the local and legal
ken by the court to
f 2013 was formally

and Peoples’ Rights

the Court of Appeal
s within the required

six-month period. Although w
application No. 006 of 2013

is of the unduly prolonged pe

e, the applicants still insist that 0

justice”.

The Court has already held in
of local remedies is unfounde
alleged undue delay in hea
deduced from the pleadings that the last Ruling of the Court of

paragraph 96 above, that the obh

ring the Applicants’ cases. Bes

ur main complaint in

fod in dispensing of

ection on exhaustion

]
d, as the bone of contention in this Application is the

des, the Court has
Appeal on this matter

was on 20 March 2013, and the Application was filed before the African Court on 23

July 2013. In all estimation, a period of four months is a reasb

The Court therefore holds that the Application was filed within

thus overrules the Respondent’s objection on this ground.

From the foregoing, the Cou

t is satisfied that the Applicatior

nable period of time.

‘easonable time, and

before it satisfies all

the conditions of admissibility under Article 56 of the Charté f and Rule 40 of the

Rules, and therefore declares the Application admissible.
IX. MERITS

i Applicants’ submissions on the Merits
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104. In their Application dated 23 J

has violated their right to own

be tried within a reasonable time by the national courts.

105. In their Reply of 31 March 2014 to the Respondent’s Response§

the Applicants further allege as follows:

uly 2013, the Applicants allege ithat the Respondent
property, right to freedom, right.to work® and right to

of 26 February 2014,

“i. That, the Respondent did not study the application ip’mperly in

application No. 006 of2013. Since in the application an

are Kenyans;

ii. That, we the Applic
Magistrates Court in

the Applicants, only

ants are facing charges in th(},

eight (8) are facing this charge;

Applicants

Resident

Criminal Case No.2 of 2006, and among

ji. In the High Court in murder session No. 10 of 2006 only seven

(7) of the Applicants are facing that charge,

iv. That, the Application

not have a Tanzanian Applicant as claimed by the Re

v. That, the Applicants| were flown from Mozambique

on No. 006 of 2013 before the Court does
spondent;

aboard an

army plane and claims made by the Respondent thét they were

flown to Tanzania

International Airport
pending in the High Court No 16 of 2006 on the same

and arrested at Mwalimu Julius Nyerere

are strongly refuted although thej re is a case

matter;

vi. That, we the Applicants, on 24th of April 2006 and 3 March 2006,

had charges of Criminal Cases No. 811 of 2005 anc]LNo. 647 of

2005 dropped. This

5 See paragraph 24 supra. The Applicant
be it in its Reply to the Respondent’s Re
examine these allegations in this judgme)

is refuted because the said chi

did not pursue these three allegations ir
sponse or during the public hearing; th
nt.
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rges were

jits subsequent pleadings,
e Court will therefore not
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dropped on 3™ September 2007, this being No. 811 df 2005 and
16" of January 2009 Criminal Case No. 647 of 2005; and

vii. That, the Respondent did not comply with Section 13 (1) (a), (b)
and (c)...of the Criminal Procedure Act’.

106. During the public hearing, the Applicants reiterated these alle@mtions.
ii. Respondent’s submission on the Merits

107. For its part, in its Response jof 26 February 2014, the Restandent contests the
allegations made by the Applicants, stating in particular that:

“i. With respect to the alleged forceful kidnap and abdpction of the
Applicant, the Respondent states that the arrest of the Ap;)licants was
lawful and in compliance| to the law, and that the allejgations were
baseless and without merit and should be duly dismissed.

ii. On the allegation that the respondent did not con@ply with the
mandatory requirements | of section 13(1)(a)(b)(c) of éhe Criminal
Procedure Act [Cap 20 RE 2002], the Respondent btc es that the
Criminal Procedure Act caters for occasions where a warrént of arrest is

not necessary such as circumstances of an emergency isituation and
situations duly elaborated in Section 14 of the Criminal I?rocedure Act
[Cap 20 RE 2002]. Accordingly, the Respondent avéalrs that ‘this

allegation is misconceived, lacks merit and should be dismissed'.

iii. On the allegation that the Applicant’s application has bej n pending in
the High Court of Moshi unattended since January 2006, th?—; Respondent
avers that ‘it was the Applicants themselves who, sooril after [being]
charged, filed Applications for prerogative Orders agam%t their trials
which were only just concluded by the Court of Appeal of Tanzania in a

’ ; o
R




decision delivered on 19t March 2013, remitting the Applica?tians back to
the High Court for consideration of preliminary objections’. The
Respondent submits therefore that ‘this allegation is ffr\/olous and

vexatious and should be dismissed’.

iv. On the allegation that the Applicants’ right to own propejny has been
violated, the Respondent states that Article 24(1) of the 1977; Constitution
of the United Republic of Tanzania guarantees the right to dvvn property.
The Court added that ‘any properties found to be lawfully éwned by the
Applicants shall be duly returned to them upon finalization q1 their cases.

v. On the alleged violation of the Applicants’ right to %-aedom, the
Respondent states that the right to personal freedom is Quaranteed in
Article 15(1) of the Constitution, adding that the detention§ s lawful and
the Applicants are facing uinbailable offences and have of going casés

within the local jurisdiction.

vi. On the alleged violation on the right to work, the Respic» ndent states
that the right to work is guaranteed in Article 22(1) of the; Constitution,
and added that this being|the case, ‘the allegations are r;n sconceived,

without merit and should be duly dismissed’.

vii. On the alleged violation of the Applicants’ right to bef tried within a
reasonable time, the Respondent submits that ‘there is ncfpi specific time
frame for the completion ofjfrials in the United Republic of Tanzania, [and]
that any delay in the cases against the Applicants has beefr of their own
doing as they opened various applications, including CrimirhaI Application
16 of 2006 ...and Criminal Appeal No. 79 of 2011...".

viii. On the Applicants’ request to be awarded reparationsj§ with regard to
claims and allegations made in the Application, the ResF ondent prays
the Court to dismiss this in its entirety”. :

A 2E—
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108.

109. According to the Respondent,
seeking to be released so tth the cases/charges against thE;
issues raised in this

In conclusion, the Respondent

During the public hearing of 21

refuted the Applicants’ allegati

leave to file for prerogative orders, proceeded to do so and filed

No. 16/2006 at the High Court
Application for Orders of certio
and abduction of the Applicant

prayed the Court as per paragrap

of Tanzania at Moshi on 19 June

|

bns, by stating that the Applicants “...

hs 48 and 49 supra.

May 2015, the Respondent resﬁlated its position and

upon receiving

Il/liscellaneous Case

2006. This was an

rari and prohibition in the matter of forceful kidnapping

s from the Republic of Mozambiaue by the Tanzanian

Police in collusion with Kenyan and Mozambique Police”. Thle Respondent adds

that: “this was not an Applicat

was ...

i. “An Order to stay th
Court;

ii. An Order of certiorari

murder Case;
ii. An Order of certior
Respondent’s with re

iv. An Order of prohibiti
from hearing or in a

against them;

v. An Order for the immediate release of the Applicanté

within the local jurisdiction.

Application.”

on for a fair trial. What the Appl

e Criminal Proceedings in Mos

ari to quash action to the 1st

gards to their Criminal Cases; |

on to prohibit the 3 and 4t Re

y other way determining any of

y

“it was not an Application for fai‘r

There were no human rlghts

34

cants were seeking

hi District

to quash any other Orders in respect of the

and 2nd

spondent’'s
the Cases

trial but rather it was

m would not proceed
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110. The Respondeht avers further

111.

112.

113.

that the Applicants never raised

issues of delay when

they were seeking these remedies, thus refuting ‘the allegations that the

Respondent caused any delay in Criminal Application 16 of
ceased to exist on 19 March 2013, after being quashed by the

The Respondent argues that t

Application 16/2006 as they themselves were vigorously pur§

seeking local remedies within
that throughout the trials, the

were represented.

iii. The Court’s Findings on the Merits of the Applica}lfion

The Court takes cognizance o
that the Tanzanian Police “fori

Mozambican and Kenyan F

Tanzanian authorities, and that they have challenged their a

and abduction in the High C
delayed since January 2006”

However, it is the Court’'s u
brought before this Court is t

case of alleged forcefully kidnapped and abduction, which is C

of 2006, still pending before
Criminal Case 2 of 2006 and
called upon to investigate f

ne alleged prolonged and undue

he Applicants never complained%

Applicants were able to afford |

f the fact that in their Application;
olice Officers”, and illegally h

ourt of Tanzania at Moshi, an(;j
nderstanding that what the Apg

the High Court of Tanzania at
Criminal Case 10 of 2006. The

he circumstances under which

the national jurisdiction through

cefully kidnapped and abducted [t

2006, which actually
Foun‘ of Appeal”

about the progress of
uing their rights and
this Application, and
defence counsel and

the Applicants allege
hem] in collusion with
anded them over to
|Fged forceful kidnap

this case “has been

blicants have actually
delay in finalising this
riminal Application 16
Moshi, together with
Court is therefore not

the Applicants were

brought into Tanzania, a matter that was raised only before th'ﬁ domestic courts and

not before this court.
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114. Although not mentioned in their Application or in their reply, a

115.

116.

117.

118.

119.

the Applicants also state that they were not provided with legal

It is to these two allegations that the Court will now turn.

These two allegations fall within the scope of the rights guara
of the African Charter, which provides, inter alia, that:

“Every individual sha

This comprises: ...(C

be defended by counsel of his choice; and (d) the righi%f;

within _a reasonable

n

|
|
i
|
i
|
|
|
[
i
!
i
|
1
i

[ have the right to have his ca;@

time by an impartial court or

(emphasis added).

a. Alleged violation of Article 7 of the African Charter oh

prolonged and undue

The Applicants have stressed in both their written and oral SL

Application to the presént C

hearing the pending criminal cases by the national courts, spetéi

2 of 2006 (conspiracy and a
(where they are challenging

Mozambique).

They allege in this regard that their right to be tried within a
been infringed, as these matters have been pending since 201(?)

This is clearly expressed in their Application dated 23 July 2d1

delay in finalising cases at thé

ourt is based on the prolongeq

rmed robbery) and Criminal Apip
their alleged forceful abductib

o
i
H
il
t

i
i

t the public hearing,

aid.

teed under Article 7

se heard.

the right to defence, including é”céhe right to

to be tried

tribunal’.

account of alleged

national courts

bmissions that their
and undue delay in
ically Criminal Case
lication 16 of 2006,

n and kidnap from

reasonable time has
6.

3, where they stated

that “our rights to be tried within a reasonable time by the Cc urts were violated by
the Respondent State”. In thejr Reply dated 25 March 2014, tlﬁey reiterated that “the

contention in the Application i
in the matters they are facing

within the national justice system,

only on allegations of delay byf

36

he Respondent State

being Criminal Case
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o
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2 of 2006 and Criminal Applice
2015, they elucidated that “in

Court concerning the kidnappi

tion 16 of 2006”. During the publ
Misc Criminal Application No. 16

c hearing of 21 May
of 2006 at the High
ng and abduction of the Applice;rts, the proceedings

were unduly prolonged...”.

i
I
i

120.
 Tanzania on 19 June 2006, it w

To elaborate, they submit that n the High Court of

08. The Application

when they filed the Applicationg i
as dismissed on 16 September 2(

121.

122.

123.

took about two years and three
Court of Appeal in a Notice date
its ruling on 14 February 2011.
from the time the Application w
Appeal delivered its Ruling.

months to be finalized. They ther

as dismissed by the High Court to

|
i
i

‘

The Applicants then proceeded to seek leave for extension of tin

before the Court of Appeal,
objection to the effect that the
consideration the Respondent’
an appeal, the Applicants rais

on an interlocutory order that ¢

The Applicants’ appeal was di
Court and then progressed ag
the trial court decided on the n
preliminary objections raised |
to the High Court, at which poi

the present Court.

In its Response dated 26 February 2014, the Respondent%%‘
ol
allegations that it caused delay in Criminal case 16 of 2006, V\MJ

Respondent], actually ceased
Court of Appeal’. Respondent
the progression of the Applica

rights and seeking local remedies within their national jurif

tion as they themselves were vigi

at which point the Respondent

cannot be appealed.

ain to the Court of Appeal, which

nerits of the case without taking Jr

int the Applicants decided to file t\h

to exist on 19 March 2013, after%z
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appealed before the

d 30 September 2008 and the Court of Appeal delivered
This took another period of two years and five months

the time the Court of

e to file their Appeal
filed a preliminary

Court ruled strictly on the meritéﬁand did not take into
s preliminary objections. When the Respondent filed
ed a preliminary objection that the appeal was based

smissed, and the matter was remitted back to the High
also held that indeed

to consideration the

oy the Respondent, and again referred the case back
is Application before

strongly refutes the
ich [according to the

eing quashed by the

contends that “the Applicants ne{\iler complained about

rously pursuing their
diction through this

N
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124.

125.

126.

127.

Application”. The Respondent concluded by stating that the Applicants “...are the

authors of their own destiny”.

During the public hearing, the Respondent submitted that%%there are “... many

reasons for (sic) why a case would take a long period of timeif

First of all, there is

the issue of complexity and [seriousness of the case. Theﬁé were ten accused

people, therefore a substantial case beyond reasonable dou‘lb:t had to be built and

proven against each Applicant. Indeed, it took a period of nqarly two years from

when the Applicants were arraigned in Court on 25 January

2006, to when the

prosecution presented their first witness on 5 August 2008. However, the position

was that there were other |suspects and accused persons who were facing

extradition trials in Kenya and we felt it prudent that all accusgefd persons should be

present at once and then commence with Criminal Proceedingfs”.

The Respondent argues further that “what happened in effecfti

was that as charges

were being substituted and agcused persons were being charged in their individual

capacity, it was delaying cases, they had to remit ab /n/t/o ¢
Unfortunately, the cases in Kenya went up to the Court of A;
never released, so we decided to just proceed with the cases

persons”.

In its closing submission, the Respondent noted that “we wou[d

and start again.
peal and they were
agalnst the accused

also like to point out

that delays in the case were ot strictly by prosecution, theyﬁwere instances when

Defence Counsel did not make appearance, there were inst%a
Counsel was sick, there were instances when Defence Cou
before the Court of Appeal, Superior Courts, and what happefh
Superior Court, naturally you ldo not attend the lower Court. Sc
delay were not by the Respondent ...". _,

Concerning the alleged violation of Article 7 on account of J

nces when Defence
nsel was appearing
s when you attend a
these allegations of

rolonged and undue

delay, the Court would like|to emphasize the importance of a speedy judicial

process, especially in criminal matters. Justice delayed is justice denied, is a maxim

that is often used in this regard. If society sees that judicial seti
38 |

lement of disputes is
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too slow, it may lose confidence in the judicial institutions and in the peaceful

settlement of disputes. In criminal matters, the deterrence of criﬁfﬁrﬂnal law will only be
effective if society sees that perpetrators are tried, and if fodhd guilty, sentenced
within a reasonable time, while innocent suspects, undeniably}have a huge interest

in a speedy determination of their innocence.

128. Article 7 (1) (d) of the African
right to have his cause heard. This comprises: [...] the righftf

Charter provides that “Every indjﬁlidual shall have the

to be tried within a

reasonable time by an impartial court or tribunal” (emphasis aqdfded)'.

ants submit that they filed the césse in the High Court

= Application before

129. In the instant case, the Applic
of Tanzania on 19 June 2006, and as at the time they filed thq
this Court, that is, 23 July 20 S
Courts of the Respondent.

13, the matter was still pendingf before the domestic

130. Although the Respondent clai
ceased to exist on 19 March 2
Applicants reiterated during tf
of 2006 at the High Court conc

the case has been unduly pro

ms that Misc. Criminal Applicatiofh

1& public hearing that “in Misc. Cr
erning the kidnapping and abduct
onged and dragging in court for

013, after being quashed by the ¢

16 of 2006 “actually
Court of Appeal’, the
minal Application 16
jion of the Applicants,
he last nine (9) years

trial to take nine (9)
e the Courts of the

ndent did not tender

to date. There has been no stay, and therefore no reason for

matter was still pending befqir

Y

o

years”, emphasizing that the
Respondent. The Court notes in this regard that the Resp@jn

osed of.

evidence to support its assertion that the matter has been disp

131. Be that as it may, if the Cou
matter was instituted, that is

t were to limit the computation 4of time from when the
, 19 June 2006, to when the Rfespondent claims the
ourt of Appeal, that is, 19 March 2 13, it will be a period
red and seventy-three (273) days.

matter was quashed by the C
of six (6) years and two-hund

132. In the alternative, if one calculates from the time the case waW::s instituted on 19 June

s seized this Court, that is, 23 Ju
ourt considers the Applicants’ co

\\
LR e

N

2006 and when the Applican y 2013, it will be over

seven (7) years, and if the G ntention that, to date,

39




the matter is still pending in th
is minded to do), the period w

e High Court of Tanzania at Moshi, (which the Court
Il be more than nine (9) years.

133. Whatever time computation the Court adopts, it is clear tha;[ the matter brought

before this Court has been pe
(6) years.

nding in the courts of the Respbndent for at least six

134. Having determined the length pf time the matter has been pending at domestic level,

the Court will now proceed to
meaning of Article 7 (1) (d) of

135. The Court notes from the ons

determine whether this time is reasonable within the
the Charter.

et that there is no standard perjjiod that is considered

“as reasonable” for a court to dispose of a matter. In deternﬁhing whether time is

reasonable or not, each case

136. As the jurisprudence of the Eu
may be used to determine wh

must be treated on its own merits.

ropean Court of Human Rights reyeals, several criteria
ether time is reasonable or not, including inter alia: (i)

the complexity of the case; (ii) the behaviour of the applicanft; (iii) the behaviour of

the national judicial authorities].®

137. This Court will therefore use ithese criteria for its assessment’ of whether or not the

duration of the proceedings in the instant case was reasonable.

2 Complexity of the ¢

0y

se

138. To determine the complexity|of a case, all aspects of the caée must be considered,

as the complexity may conce

rn questions of fact as well as of Jaw.

139. In the case-law of the European Court of Human Rights, complexity can be, among

other factors, due to: (i) the

nature of the facts that are to be established, (i) the

number of accused persons and witnesses, (iii) internatidnal elements, (iv) the

& Application 12919/1987 (Boddaert v. Belgium, Application No 11681 of 1985 (Union Alimentaria Sanders

Sa v. Spain and Application 32771/1996

( Cuscani v. United Kingdom).
40
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140.

141.

joinder of the case to other

cases, (v) the intervention of other persons in the

procedure. Therefore, a more complex case may justify Iong}ér proceedings.” The

European Court however indi

delays may still occur.?

cated that even in very complex cases unreasonable

In /van lovchev Petrov v. Bulgaria,® the Applicant and a certain Mr S.V. were arrested

in Sofia on suspicion of having stolen a car in 1990. They were
in pre-trial detention. In the beginning of 1991, Mr S.V. manage

transfer from one detention

released on bail. On 24 July 1991, the Applicant was arrested in

of theft. The case was joined t
also concerned the applicant.
Mr S.V.'s whereabouts were
settled in Greece, but during
summer without ever having |
even renewed his identity do

about 9 years for the matter t¢

In determining whether or no

that “... the case was factually complex, as it concerned

committed in different places.
reason for the delays in the

contributed in any way to the

mainly the result of the authorities’ inability to track down 'a
accused, Mr. S.V. The absenice of a co-accused cannot justify
as long as the one obtaining in the present case, where aln

actions were carried out for a

facility to another. In May 1991
o other cases pending against Mr
the following years had come ba
been stopped or bothered by thé
cuments. The Court concluded tk
> be disposed of.

t the time was reasonable, the E

However, it does not appear thajt

charged and placed
d to escape during a
the Applicant was
Gabrovo on charges
S.V., some of which

On 5 February 1993, the proceédings were stayed as
unknown. According to the Apxplica_nt, Mr S.V. had

ck to Bulgaria every
authorities, and had
1at it took altogether

-uropean Court held
numerous offences
this was the principal

investigation. Nor does it seem that the Applicant
protraction of the proceedings, which was apparently

nd summon his co-
a period of inactivity

ost no investigative
period of about nine years, especially since, in view of

7 See Boddaert v. Belgium (Application 13

considered unreasonable by the Court
progression of two cases.

8 See Ferantelli and Santangelo v. Italy (
years.

9 Application 15197/02.

since it concerned a difficult murdet:

Application 19874/92) concerning a miJr
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2919/87) in which a period of six years/and three months was not

enquiry and the parallel

der trial that took sixteen
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the delay, the authorities could have envisaged separating the cases against the
applicant and Mr S.V". |

142. In the instant case, Respondent avers that the delay in finalising the matter could be
attributed to the complexity of|the case. The Respondent argues further that “what
happened in effect was that as charges were being substituted and accused people “
were being charged in their individual capacity, it was delayimg cases, they had to
remit ab initio and start again. Unfortunately, the cases in Kenya went up to the
Court of Appeal and they were never released, so we decided |to just proceed with

the Cases against the accused people”.

143. The Respondent thus advances two main elements to justify; t1e complexity of the
case: one, the fact that there \Lvere ten accused persons and because of that it took
a period of nearly two years from when the Applicants were arraigned to when the
prosecution presented their first witness; and second, that there |were other suspects
and accused persons who|were facing extradition trials |in Kenya and the
Respondent felt it prudent that all accused persons should be present before

commencing proceedings.

144. First, this Court does not belieye that simply because the accu'fsed persons are many
a matter before a court is automatically complex. Beéic es, by linking the
prosecutions of the Applicants to other cases pending before another Court whose
proceedings were outside the control of the Respondent means putting the rights
and personal liberty of the Applicants at the mercy of a foreign Jurisdiction. This was
a gamble and one which ended up badly, because in the enﬂ the so-called ‘other
suspects”, facing extradition from Kenya never appeared| The fact that the
Respondent finally decided tq proceed with the ftrial of the App icants after failing to
secure the extradition of the jother suspects’ from Kenya, demonstrates that it was
possible to separate the cases and prosecute them ab initio. The delay had therefore

@

nothing to do with the complexity of the case and was as such unjustified.

il. Conduct of the Applicants
42




145. During the public hearing, Re#pondent claimed that “... delays|in the cases were not

146.

147.

148.

149.

strictly by prosecution, they were instances when the Defence Counsel did not make

appearance, there were instances when Defence Counsel Was sick, there were

instances when Defence Caqunsel was appearing before the Court of Appeal,

Superior Courts, and what happens when you attend a Superibr

do not attend the lower Cot
Respondent ...".

The Court will therefore examine the extent to which the Apﬁ)l

the delay.

The Applicants admit that th

against them. However, the Applications for stay were dismis

urt. So these allegations of de

Court, naturally you
lay were not by the

cants contributed to

ey filed Applications for stay of criminal proceedings

ed, and the appeal

against that dismissal has been pending. The Applicants cannio be blamed for using

procedural avenues that are available to them to secure their/freedom.

In Unién Alimentaria Sanders SA v. Spain, the European Co

held that the applicant’s duty

s only to “show diligence in carrﬁyi

rt of Human Rights

ng out the procedural

steps relevant to him, to refrain from using delaying tactics and to avail himself of

the scope afforded by domestic law for shortening the proceécings”. 10

The Court takes note of the
have played a part in the del
to appear before superior cou
to which this action of defen
deliberately wanted to delay
indicate that any of the acti
aimed at stalling the process,

10 Judgment of 7 July 1989, Application

n of the defence as narrated by

1681/85, § 35

43

Respondent’s arguments thatidefence counsel may
ays, in that they were sick, did ﬁct appear or preferred
rts in other cases, but does not @eemonstrate the extent
ce counsel delayed the procee‘dings or whether they

proceedings. There is no evidence before this Court to

the Respondent, was
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150. The Court therefore dismisse-s Respondent’s argument acco

Applicants were partly respon

fii.

sible for the delay.

Conduct of the’ domestic judicial authorities

rding to which the

151. During the public hearing, the Applicants allege that at the Resident Magistrate’s

152.

153.

Court in Moshi, “there were o
in the first four years of the

cases, “the Applicants consta

er 55 adjournments in the life of t
case, only one witness testified,

year after they had been charged, the most frequent reason foﬁ

was that they were still con
ongoing”. The Respondent di

The Applicants further state th
they wrote and attempted to
a letter to the High Court or

d not challenge this assertion ofit

communicate with their counseléi
16 August 2013, requesting |t

tly questioned the very length of

he Case, adding that
and throughout the
the trials ... ,up to a

seeking adjournment

stituting the Police file, that in\Vestigations were still

ne Applicants.

atin an effort to push the matter’bLfore the High Court,

n vain, so they wrote
to set a date for the

hearing of their matter as ordered by the Court of Appeal but ﬁth letter has not been

responded to.

Even assuming that the defi
rests a special duty upon the
who play a role in the procee

Judges aiso have the right, as well as the duty, to actively mo
judicial proceedings before them comply with the reasonablej t

ence counsel were trying to dele

dings do their utmost to avoid a]n

authorities of domestic courts 'qfo

y the process, there
ensure that all those
y unnecessary delay.
nitor and ensure that

ime requirement. The

European Court of Human Rights has held, in Cuscani v. tl?e United Kingdom, for
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example that “the trial judge is the ultimate guardian of fairness™!, and expects a

more pro-active attitude of the|trial judge.'?

154. Therefore, looking at the European Court's case-law, del.faws that have been
attributed to the State in criminal cases include the transfer of cases between courts,
the hearing of cases against two or more accused together, the communication of

judgment to the accused and the making and hearing of appeals.'3

155. On the basis of the above, t.his. Court concludes that the time Wzas unreasonable not
because of the complexity of the case, nor the action of the Applicants, but more so
because of the lack of due diligence on the part of the nation‘ﬁl judicial authorities.
The Court cannot condone the Respondent’s action of putting the case on ice for a
period of almost two years on|the ground that the authorities Ware still investigating
the matter or because they were waiting for the extraditior? of co-accused from
another foreign jurisdiction. The Court thus finds the Respondent in breach of Article
7 (1)(d) of the African Charter, which guarantees the right to be tried within a

reasonable time.

Applicants with legal aid

b. Alleged violation of i;rticle 7 on account of alleged failure to provide

156. In their Application dated 23 July 2013 and their Reply of 31 March 2014, the

Applicants were silent on the question of legal aid. However, during the Public

Hearings, they raised the issue and stated that they need not have applied for legal

aid for it to be granted, but rather, the trial magistrate and Adpellate Judges had an

obligation to enquire into whether or not they qualified for Ieg? aid, according to the
criteria set out in Section 3 of the Legal Aid (Criminal Proceeb ngs) Act. .

1 (Appl. No. 32771/96) ECtHR 24 September 2002

'2; Ibid ' ‘
13 N. Mole and C. Harby, The Right to a Fair Trial, Human Rights Handbooks Na. 3, pp. 27 - 28.
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157. During the public hearing, the

158.

159.

160.

161.

argued that “throughout the tr

als, the Applicants had Defencé

Respondent refuted the Applicants’ allegations and

Counsel, they were

able to afford Defence Counsel. This is documented in the préc:eedings, there was

a Mr. Ojare and a Mr. Mwale &

nd Judgments that we have praduced will also show

that they were suitably and adequately represented by seasoned Defence Counsel.”

The Respondent avers furt
representation, they have nev
Proceedings Act [Cap 21 RE

vide the provisions of Cap 21,

a declaration, as the Applicants have not even made it known

that they require legal aid and

ner that ‘the Applicants have
or requested for legal aid vide th

legal representation”.

therefore, it will be unfair for thé

always had legal
e Legal Aid Criminal

2002], and are yet to request and apply for legal aid

Court to issue such
to the Respondent

It would appear from the facts before this Court that Apalicants have been

represented all along by counsel which they or their relatives engaged. It is not clear

whether if they had not engaged counsel, the Respondent would

have provided them

with counsel. What is important however is that they had counsel, atleast up to when

their counsel deserted them.

are not claiming that the Respondent should have provided

throughout the trial, and it is
aid to Applicants who already,

not correct to expect the Respoh

had counsel of their choice.

It is also clear from the pleadings that the Applicants

them with counsel
dent to provide legal

However, in its Response duiing the public hearing, the Respjondent confirmed that

it was “aware that Counsel
However, as the Applicants

withdrew himself in Criminal C

ase No. 2 of 2006.

did not complain that they we;re aggrieved by their

Advocates’ departure and required legal assistance, the Ref8pondent did not take

any action. We reiterate that

legal assistance vide the Legal Aid Criminal Proceedings Acti[

It should be noted that when

had been deserted by their counsel and still had cases pendi]n
Respondent’s Courts. The Respondent was aware of the sntua!t

Applicants filed this Application b

46

there was no attempt by the A}pplicants to apply for

Cap 21 RE 2002]".

efore this Court, they
g against them in the

on.
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162. In determining whether or not|the Respondent has violated tﬁe Applicants’ right to
fair trial by not providing legal aid, the Court will have recouréee to the elements of
the right to fair trial guaranteed under the African Charter and other international
human rights instruments ratified by the Respondent. |

163. The relevant provision of the African Charter in this regard is Article 7(1)(c) of the
Charter. It provides that:

“Every individual shall have the right fo have his causé heard. This

comprises:
(a ...

(b) ...
(c) the right to defense, including the right fo be defended by

x

]

counsel of his choice

164. Article 7 of the Protocol provides that:

“The Court shall apply the provision of the Charter and any other relevant

human rights instruments ratified by the State concermed.”

165. In view of the fact that the Respondent ratified the Interhatio;jnal Covenant on Civil
and Political Rights (ICCPR) lon 11 June 1976, in accordance| with Article 7 of the
Protocol, the Court can not only interpret Article 7(1)(c) of the Charter in light of the
provisions of Article 14(3)(d) of the ICCPR but also apply the latter provisions.

166. The Court notes that Article [14(3)(d) of the ICCPR is more |elaborate than Article
7(1)(c) of the Charter; it reads as follows: |
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“In the determination of any criminal charge against him, everyone
shall be entitled to the following minimum guarantees, in full
equality:

(@ ...
) ...
(c) ...

(d) To be tried in his presence, and to defend himself in person or
through legal assistance of his own choosing; to be infb rmed, if he
does not have legal assistance, of this right; and to have legal
assistance assigned fo him, in any case where the interests of

Jjustice so require, and without payment by him in any such case if
he does not have sufficient means to pay for it.”

167. Article 14(3)(d) of the ICCPR contains three distinct guarantees. First, the provision
stipulates that accused persorrs are entitied to be present durihg their trial. Second,
the provision refers fo the righr of the accused to defend himscé-zl‘f or herself, whether
in person or through legal assistance of their own choosing. [Third, the provision
guérantees the right to have legal assistance assigned éto accused persons
whenever the interests of justice so require, and without payment by them in any
such case, if they do not have| sufficient means to pay for it.

168. Given the serious nature of the offence that the Applicants hafid been charged with,
the Court is of the view that al necessary measures should have been taken by the
Respondent, in the interest of justice, to ensure that the Applicants were afforded
legal assistance.

169. The Court is fortified in its reasoning by the decisions of the, African Commission,
the United Nations Human Rights Committee, the European Court of Human Rights
and the Inter-American Court of Human Rights, which are courts of similar
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jurisdiction. Declarations and Guidelines of the African Commission on the right to

legal aid are equally instructive in this matter.

170. In its case law, the Commissjon has indeed emphasized the importance of Iegal

assistance. In Communication 231/99, Avocats Sans Frorjtléres (on behalf of
Gaétan Bwampamye) vs. Burundi, “the Commission emphatically recalls that the
right to legal assistance is a fundamental element of the rightf to fair trial. More so,
where the interests of justice|demand it. It holds the view that in the case under
consideration, considering the|gravity of the allegations brougﬁt against the accused
and the nature of the penalty he faced, it was in the interest ofjustice for him to have

the benefit of the assistance of a lawyer at each stage of the case”. 4

171. This Court also draws inspiration from the jurisprudence of the Human Rights
Committee on the interpretation and application of Article 14%(3) (d) of the ICCPR.
This is with respect to Communication No. 377/89, Anthony Currie vs. Jamaica,
whose circumstances are similar to those of the Applicants in{the case before this
Court, as both raised issues [of compliance with constitutionb guarantees of their
rights to fair trial in their crimjnal trials and appeals. In its observations relating to

this communication, the Human Rights Committee held that: -

“The author has claimed that the absence of legal |aid for the
purpose of filing al constitutional motion itself donstitutes a
violation of the Covenant. The Committee notes that the Covenant
does not contain an express obligation as such fon a State to
provide legal aid for individuals in all cases but only, in accordance
with article 14 (3) (d), in the determination of a crimnal charge

where the interests of justice so require”.

14 See also African Commission on Human and Peoples’ Rights The Principles and Guidelines on the Right
to Fair Trial and Legal Assistance in Africa (2003); The Lilongwe Declaration on Accessing Legal Aid in the

Criminal Justice in Africa (20086).
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172. This Court may further refer to the case law of the European Couﬂ. Article 6 (3) (c)

of the European Convention of Human Rights indeed contains two minimum distinct
guarantees for a person charged with a criminal offence. First, right to defend himself
in person or through legal assistance of his choosing. S‘]econd, the provision
guarantees the right to have legal assistance assigned to accused persons
whenever the interests of justice so require, and without payment by them in any
such case if they do not have|sufficient means to pay for it.

173. In its case law, the European| Court has held that a violation of Article 6 (3) (c) had
occurred because the domestic court did not act despitefg being aware of the
applicant’'s problems with the|appointed lawyer. ‘

174. In Artico v. Italy,’® the Applicant had been granted legal aid for his appeal to the
Court of Cassation. The lawyer who had been assigned to the applicant did not in
effect act for him at all and requested to be replaced, claiming other work
commitments and ill-health. {The court did not respond to ?chat request, and the
applicant's numerous subsequent requests to the court for substitute counsel were
denied on the grounds that the applicant already had a Iawyerfé\ppointed‘to represent

him and was as a result forced to represent himself at the he? ring.

175. Recalling that the Conventjon was intended to guaranteb not rights that are
theoretical and illusory, but rights that are practical and effective, particularly so for
the rights of the defence in view of the prominent place held ina democratic society
by the right to fair trial from which they derive, the Court foun%nci that the right to free
legal assistance in Article 6 (3) (c) is not satisfied simply by tbe formal appointment
of a lawyer, but requires that legal assistance must be effective. It added that the
state must take “positive actipn” to ensure that the applicant éffectively enjoys his or

her right to free legal assistance.'®

15 Judgment of May 13, 1980
'8 Artico case, paragraphs 33-35
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176. While a State cannot be held
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179.
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180. This Court also notes that lega
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182.

Respondent State, including
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Respondent was aware that the Applicants’ Counsel had

assisted by legal counsel of his own choesing, and to communicate freely and p
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Respondent proceeded with Jhe case against them and evéntually convicted them
without counsel.

184. Having considered all these cifcumstances, the Court finds thajt t was incumbent upon
the trial magistrate and Appellate Judges to ensure that, the Ap plicants were provided
with legal aid. Therefore, the Respondent failed to comply with its obligations under
the African Charter to provide the Applicants with legal représentation in respect of
Criminal Case 002 of 2006 for which some of them were e(ventually convicted and

sentenced to 30 years.
X. Reparations

185. In their Application, the Applicants request reparations for the violations alleged,

should the Court rule in their favour.

186. The Respondent on the other hand, in its oral submissions at the public hearings
prayed that the “Applicants should not be awarded any reparations with regard to
claims and allegations made in this Application against thé United Republic of

Tanzania”.

187. The Respondent further states that “the Applicants have never sought reparations
before the municipal Courts of the Respondent State, therefore this legal redress
cannot now be sought from the African Court, adding that, theRespondent has not
violated the provisions of the African Charter on Human ahd Peoples’ Rights to
warrant an order for reparations, and that the Applicants hafjve to move the Court
through a formal request forj Reparations, and in this regard seeking reparations

through the Application is premature”.

188. Article 27(1) of the Protocol gives the Court powers to make jorders for reparations.
It reads as follows: “if the Court finds there has been violatiom of human or peoples’
rights, it shall make appropriate orders to remedy the violation including the payment

of fair compensation or reparation”. : @@
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189. In this regard, Rule 63 of the Rules specifies that “the Court shfa

for reparations submitted in accordance with Rule 34 (5) of thé

| rule on the request

Rules, by the same

decision establishing the viplation of human and peoplés,’ rights or, if the

circumstance so require, by a|separate decision”.

190. The Court will provide for sgme kinds of reparation in the o
present judgment and will decide on the other forms of rép
judgment, taking into consideration the further submissions 0

matter.

Xl. Costs

191. Both Parties to the present case prayed for costs to be borne by
Court notes that Rule 30 of the Rules states that “Unless othe

Court, each party shall bear its own costs.”

192. The Court will rule on this issue in its judgment on the other f(br

193. For these reasons:

The Court unanimously:

i. Dismisses the Respondent’s preliminary objections on t

materiae and ratione personae of the Court to hear the A

i.  Decides that it has jurisdiction to examine the ApplicatiQn;

ii. Dismisses the Respondent’s preliminary objection bas;e

perative part of the
aration in a further
f the Parties in this

the other party. The

pplication;

rwise decided by the

ms of reparation. -

1e jurisdiction rafione

d on the fact that the

Application does not comply with the requirement of Rule 34(1) of the Rules of

Court;
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Vi.

vii.

Viii.

Xi.

Xii.

Dismisses the Respondent’s preliminary objection on the admissibility of the

Application on the ground that it is incompatible with thé
the Constitutive Act of the African Union;

African Charter and

Dismisses the Respondent's preliminary objection on the admissibility of the

Application on the ground that Applicants have failed to eXI* aust local remedies;

Dismisses the Respondent’s preliminary objection on the admissibility of the

Application on the ground that Application was not filed
time.

Decides that the Application is admissible;

Holds that there has been a violation of Article 7(1) (c) a
by the Respondent; '

Orders the Respondent to provide legal aid to the

proceedings pending against them in the domestic courts|,

Orders the Respondent to take all necessary measures
time to expedite and finalise all criminal appeals by or aga
the domestic courts.

Orders the Respondent to inform the Court of the meas
months of this judgment.

within a reasonable

nd (d) of the Charter

Applicants for the

within a reasonable

inst the Applicants in

ures taken within six

In accordance with Rule 63 of the Rules of Court, the Court directs the Applicant

to file submissions on the request for other forms of reparation within thirty (30)

days thereof and the Respondent to reply thereto within thirty (30) days of the

receipt of the Applicant’s submissions.
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Done, at Arusha, this 18t day of March 20186, in the English and Fre
text being authoritative.

Signed:

Elsie N. THOMPSON, Vice President; _/,ﬁ/\/o@@@'
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